
28 THE AUSTRALIAN, 
FRIDAY, NOVEMBER 11, 2016
theaustralian.com.au/business LEGAL AFFAIRS

AUSE01Z50MA - V1

The government must urgently
act to fix the inappropriate Racial
Discrimination Act and its farcical
“enforcer”, the Australian Human
Rights Commission.

The act needs amendment and
the commission needs abolishing.
In short, the act goes too far while
the commission does too little.

The claim made against Bill
Leak for his indigenous affairs car-
toon in The Australian highlight-
ing issues faced by indigenous
youth is the latest in a long line of

inappropriate claims that seek to
chip away at free speech and
undermine the very thing the
claimants may want — positive
movement on important indigen-
ous issues.

The problems with the act are
stark. Section 18C makes it unlaw-
ful to say something that causes
offence or insults, humiliates or
intimidates another person be-
cause of their race.

To put it simply, the bar is set
too low. Race relations can be a dif-
ficult topic. There is no simple
solution to the problems and
issues faced by indigenous Aus-
tralians, and so there will always be
differing views held on this emo-
tional topic.

From time to time the ex-
pression of honest views will result
in some people being offended.
Some might even be insulted. But
surely we are mature enough and

our democracy strong enough to
allow that to happen in order that
those views be expressed to further
the debate and perhaps lead to
some of those solutions — as
complex as they may be — being
discovered.

In any complex emotional de-
bate there is the potential for
offence or insult. 

Frankly, without it you really
have a bunch of people sitting
around agreeing with each other
and the status quo remains. 

The words “offence” and “in-
sult” at the very least must be re-
moved from the section.

The state-based vilification
legislation strikes a much better
balance. 

For example, in Victoria the
Racial and Religious Tolerance
Act 2001 makes a statement un-
lawful only if it “incites hatred
against, serious contempt for, or

revulsion or severe ridicule of” a
class of people.

Incitement is a far more serious
thing than offence. And hatred or
serious contempt is a lot harder to
achieve than just insulting some-
one. It is not clear why the Racial
Discrimination Act needs to go so
much further. 

As for offence and insult, the
words “because of” their race must
be given more focus when before
the courts. 

Just because a person mentions
something about a person’s race
doesn’t mean it is done because of
the person’s race. It may be spoken
because they feel it is important for
debate and the public benefit
generally. 

Of course it would be mislead-
ing to discuss section 18C without
reference to the defences con-
tained in section 18D. They are
important.

They include protection for a
reasonable discussion on a matter
of public interest. Supporters of
18C point to 18D and say it fixes the
problem — that it covers the sort
of debate I’ve outlined above.

But even if it does, it doesn’t jus-
tify section 18C’s existence. The
practical effect of the operation of
section 18C is to make it so that a
person who wishes to exercise free
speech can end up in a situation
where they have to prove they had
the right by having to prove the de-
fence in 18D applies.

The structure of the act puts
free speech on trial. Take Leak, for
example. Why should he — or his
newspaper — have to spend many
hundreds of thousands of dollars
to prove that he had a right to pub-
lish his cartoon?

Why should he be on trial?
Why should he bear the onus of
proving his bona fides?

The onus is all wrong. It doesn’t
acknowledge free speech. It only
acknowledges speech and it be-
comes free only if the speaker can
prove the freedom by proving the
defences in section 18D. The cart is
miles ahead of the horse.

Supporters of 18C also point to
a fairly limited number of cases as
being proof that section 18C isn’t a
big problem.

Frankly, one case is one too
many. But the problem with 18C
isn’t just about the cases that make
it to court. It’s not even just about
the cases that make it to the
commission.

It’s also about all the journalists
and editors who can’t publish
something, or have to amend it or
are even just concerned about
what they are about to publish be-
cause of the very existence of sec-
tion 18C. I see it every day when
giving advice to my clients.

Free speech is eroded when
people feel reluctant or inhibited
when they speak. And that is
exactly what section 18C does.

That is especially the case when
you have a commission that
appears ready and willing to take
on any claim that section 18C has
been breached. The commission
doesn’t appear to understand the
word “filter”.

Certainly, it doesn’t seem to
apply one to the claims it receives.
For a matter to go to court, a party
must make an assessment that
their claim is decent enough to
warrant taking that big step.

There are cost considerations
that act as a de facto filter on cases
that might otherwise be brought.
And a party has to certify that they
have a reasonable case.

It’s not perfect — there have
been plenty of hopeless cases
brought before our courts — but

these filters do provide a mechan-
ism to limit the number of hope-
less cases brought.

But that filter doesn’t really
exist before the commission. 

It couldn’t be easier for any per-
son to make a claim to the com-
mission. No costs. No concerns.
No real assessment of the merits of
the claim by the person bringing
or, it seems, often by the commis-
sion.

So with the low bar of section
18C and a commission that seems
to put no filter on claims brought
under section 18C, the impost on
free speech is enormous. 

And so the government must
act to fix the Racial Discrimination
Actm, and the commission.

Justin Quill is a principal at 
Macpherson Kelley, whose clients 
include News Corp Australia 
publications.

JUSTIN QUILL

becomes far more interesting,
doesn’t it?

Because which directions do we
all respectively choose? Where do
we make our investments and do
we match some of the big consult-
ing firms? What can we learn? 

What can we develop to per-
haps not lose market share in the
way that they certainly plan for us
to lose market share? That’s just
one example.

COLLYER: And I think it’s re-
ally interesting. Not so long ago
law firms looked the same, like in
their tiers. 

So big-four law all looked like
this and then mid tiers all looked
like that but actually now we have
to start making some choices
about how we want to go, how we
want to differentiate ourselves and
what investments we want to
make.

And so I do think it’s more in-
teresting and exciting and I kind of
see it as you know, there’s the
threat, there’s always the oppor-
tunity as well.

So if you do find something
that’s really going to meet clients’
needs and you are the one that de-
velops that first then you can get
an advantage in the current mar-
ket.

The forces that are disrupting 
the established order in the 
legal services market are also 
creating opportunities — but 
not for everyone.

To seize the benefits from a
crowded market, law firms are 
not only abandoning outdated 
ways of doing business, but in 
one case, the partnership 
structure itself is being 
questioned.

Consensus on the need for
internal change is the clear 
message from today’s 
roundtable discussion with 
law firm leaders that is part of 
The Australian’s Legal Week 
initiative.

This initiative includes a 
series of special reports, videos 
and the publication last Friday 
of the latest edition of The 
Australian’s legal magazine, 
The Australian Legal Review, 
which is still available online.

Today’s roundtable 
discussion involved leaders 
from three firms: Jamie Ng 
from Ashurst, Anna Collyer 
from Allens and Adrian 
Tembel from Thomson Geer.

Extended video coverage 
appears online and what 
follows is an edited transcript.

The discussion, which was
co-ordinated by legal affairs 
editor CHRIS MERRITT, 
began when Adrian Tembel 
was asked how law firms had 
found themselves at the 
cutting edge of a wave of 
innovation. It follows last 
week’s roundtable with Sue 
Kench from King & Wood 
Mallesons, Danny Gilbert 
from Gilbert + Tobin and 
Stephen Purcell from Dibbs 
Barker.

Necessity the 
mother of 
reinvention

TEMBEL: Well Chris can I jump
in and kick it off with something a
little provocative?

GDP in Australia is quite ro-
bust, 3 per cent plus for the last 12
months. Transactional regulatory
complexity in Australia has prob-
ably never been higher.

I’m yet to meet an in-house
lawyer who doesn’t say that she is
frantically busy and under enor-
mous pressure and the big four
consulting firms, I’m talking about
the former auditors, have all
achieved double-digit growth in
the last 12 months.

And yet in your column, less
than a fortnight ago you published
data that showed big law in Aus-
tralia has been contracting for four
years. So I throw that in and say
why is it that there is such a struc-
tural contraction?

I’m not saying in the respective
firms at this table but as a sector
that data was based on deep sector
data of large law firms both global
and domestic in Australia. So it
must have some degree of mean-
ingfulness. Why is that occurring
in the environment that I de-
scribed?

That might kick off the answer
as to why big law, as I’m going to
call it, is beginning to change.

Now you’ve used the word in-
novation and I think that’s entirely
appropriate. That gives an im-
pression of technology and soft-
ware and maybe almost an easy
solution to some of the challenges
we have to face. I’ll just use the
word change which encompasses,
obviously technology but a whole
range of other reforms and restr-
ucturing that is going on in our
sector to respond to that data, that
frightening data that you pub-
lished less than a fortnight ago.

MERRITT: Well the pie is
shrinking. Is that what we are talk-
ing about?

COLLYER: Another word
apart from innovation that keeps
getting thrown around is disrup-
tion and they are both starting to
lose their meaning.

But our clients’ businesses are
being impacted as well by things
such as enormous change in tech-
nology that is creating so much
data that is available, creating con-
nectedness and really enabling, re-
ducing barriers to entry, enabling
new competitors.

So all of our clients are facing
significant change in their markets
and in the way they are perform-
ing and providing their services
and so they’re looking to all of
their service providers to support
them and one of the big things that
has happened in the legal pro-
fession is the significant “in-hous-
ing” of services. 

So there are still legal services
being provided but by a really dif-
ferent means as clients are looking
to meet their needs in a different
way.

TEMBEL: I agree with you
completely. Legal services are
growing in Australia. The out-
sourcing of legal services to big law
has contracted for the last four
years. So our relevance if we want
to put ourselves in that category,
has been questioned by the buyers
of legal services. Why and what are
we doing to address that?

COLLYER: Yeah and so the
other thing that’s really relevant is
not in-housing but also I think, the
new entrants.

In the mining boom when all
the international firms came
down, that all seemed to make a lot
of sense because we had a busier
market than they were in, but what
we see now is notwithstanding
that contraction in the market, we
are getting both international
firms still coming down and sort of
setting up boutiques and using lots
of different structures as well as
the sort of new law establishing it-
self and again finding different
ways to provide services.

So those two things suggest
people are seeing opportunities
notwithstanding the contraction
of the market and I think it’s about
clients’ changing needs and find-
ing different ways to address them.

Reform act, ditch AHRC to ensure that debate can be free and frank

So it’s not only the new entrants
that are coming in that can find
those opportunities. 

I think it’s still the case that
large law firms who have got great
client relationships, who have got
really smart people, you know
have got an opportunity to disrupt
themselves, to use another kind of
cliche at the moment, but it’s true.

MERRITT: Is it pushing it to
say the market is forcing big law
particularly but also other law
firms to reinvent themselves? Is
that overstating things?

COLLYER: I think that’s the
case. It is consistent with all of the
other sectors. So we see all of our
clients having to reinvent them-
selves. So it’s only natural that we
would have to as well.

TEMBEL: I think it has been
principally forced upon the sector,
that is the need to change or the
need to innovate but I don’t think
the sector itself should feel nega-
tive about its inability to have re-
sponded earlier.

It is a sector that is deeply built
around certain regulation and cer-
tain tradition which is quite legit-
imate. 

But with deregulation and a
more sophisticated buyer, our
time has arrived and the moment

has arrived for us to innovate,
change, develop and use. 

MERRITT: Strategic respons-
es to this change could be the mak-
ing of some firms and the reverse
for those that make a wrong call.

TEMBEL: Yeah.
MERRITT: You agree?
COLLYER: Yeah, I think that’s

right.
MERRITT: Which brings to

the next question, what’s happen-
ing? How are you doing this?
What is the detailed response to
this changed nature of the market?

TEMBEL: Some legal consult-
ants attempt to apply a general re-
sponse to every different law firm
just because they happen to do
legal work. They don’t get the way
law firms work and I don’t think
they have ever been a partner and
a leader in one.

They are all unique organis-
ations. Yes, there’s been a uniform
classification historically but the
culture and the individuals in-
volved vary quite significantly. So
everyone needs a different solu-
tion.

I don’t know the ins and outs of
Blake Dawson and Ashurst but
I’m a big admirer of bold decisions
to globalise and internationalise a
very successful domestic practice.

NG: When we look at innova-
tion, we look at it as a firm-wide
proposition but quite easily bro-
ken down maybe neatly into two
separate areas.

So there’s the competition, risk
element which is a lot of what we
have been speaking about now but
there is also the market risk side of
it. What I mean by that is, on the
competition side you had maybe
that we want to introduce new law
capability so that we can capture a
margin that otherwise would dis-
appear.

Or maybe we just don’t want to
lose money or maybe the client is
pushing us to deliver more for less.
So there is all of that adoption
going on in law firms at the mo-
ment.

On the market side of it I think
that is where we can use new law
capability and other types of inno-
vation to drive new revenue
streams. So it’s not all sort of de-
clining.

Yes, it is super competitive and
we will get to a point where we
don’t enjoy the same level of rev-
enue we may have out of tra-
ditional areas. But we can pick up
new revenue streams by looking
into new markets and adopting
those capabilities as well.

MERRITT: So it’s a changed
world, that’s what the bottom line
is. It sounds like the market in
which lawyers practise is just com-
pletely different.

TEMBEL: Our buyers are far
more — no disrespect to previous
generations — but our buyers,
principally senior lawyers, are far
more sophisticated and far more
educated broadly about the legal
process.

They understand where the
value lies and where the value may
not lie. They dismantle, they un-
bundle and that is provocative.
And Jamie, that was very diplo-
matically put and I agree with
everything you say.

You know, maybe you reduce
margins, maybe some reduced
revenues. The reality is and we
need to be honest about it, is that
prices in Australia — I’m talking
about the sector as a whole — have
been dropping.

So what does that say about the
previous value proposition, before
the increased sophistication of the
buying process? Maybe we were
just a little bit un-innovative, if
there’s such a word.

But anyway modern demand,
as we call it, is beginning to bring
out the best of us and that’s when it

I think technology is only upside for 
lawyers. Those tools are fantastic. 
They just make work so much more 
enjoyable because you’re not focused 
on muscle-related tasks or grunt work

JAMIE NG
Global head of innovation, Ashurst

If you do find something that’s really 
going to meet clients’ needs and you 
are the one that develops that first 
then you can get an advantage in the 
current market

ANNA COLLYER
Partner in charge of innovation, Allens

With deregulation and a more 
sophisticated buyer, our time has 
arrived and the moment has 
arrived for us to innovate, change, 
develop and use

ADRIAN TEMBEL
Managing partner, Thompson Geer
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Here’s a simple idea all lawmakers
should adopt: when a law is funda-
mentally broken, it should be re-
pealed. Not replaced. Repealed.

So it is with section 18C of the
Racial Discrimination Act. Re-
moving the words “offend” and
“insult” from a provision that has
been used as a weapon against
newspaper cartoonists and univer-
sity students is an incredibly mod-
est proposal.

Any attempts to water down
this inarguably sensible legislative

Triggs has disgraced herself in re-
cent months, particularly in her
oversight of the handling of these
recent complaints brought under
section 18C. Her intervention in
the ensuing policy debate may yet
be her biggest mistake.

Triggs has admitted that the
status quo is unacceptable. Rather
than adopting the elegant poten-
tial resolution on the table, she has
proposed the replacement of the
words “offend” and “insult” with
the word “vilify”.

The Triggs proposal makes a
mockery of the genuine attempt to
reform section 18C. The word
“vilify” is used in several state hate
speech laws around the country,
and it has been used as the basis for
several cases that restrict freedom
of speech in the same way that
section 18C has.

Given this experience at the
state level it’s clear that Triggs is

SIMON BREHENY

That’s not relevant to us. In our
organisation we are a high-
growth, emerging domestic firm.
We see wonderful opportunities to
diversify our services and invest
further in potentially allied servi-
ces and to grow geographically.

Our revenue is only north of
$130 million, so we are materially
smaller than the two firms across
the table, so we do see the ability to
build scale and to diversify our
earnings.

We are on the record of saying
that we are deeply immersed in ex-
amining a transparent structure, a
structure that is far more evi-
dence-based as oppose to perhaps
being personality or politically
based, that has available efficient
equity capital to make appropriate
investments and has long-term
capital growth incentives as op-
pose to short-term profit. How do
we achieve that?

An incorporation and a poten-
tial raising of third party capital we
think may suit us. We’re not there
yet but it may suit us.

Now I would never say that that
scenario or that strategy should be
embraced by everyone around.
I’m not saying that at all but for us
where we are, with the opportunit-
ies that we see — and we may be

wrong on our strategy — but if we
are right, we know we need that
turbo boost that comes from a
more modern transparent and ef-
ficient capital structure. 

MERRITT: If you’re not going
to incorporate, and there are tax
problems in incorporating, if you
are going to remain a partnership,
how do you respond? What do you
do to show the client that you are
right on the edge of innovation?

COLLYER: So one of the
things that’s really important to us
is the idea of a multidisciplinary
team and this is something that
we’ve actually been building over a
number of years. 

We have a team at the moment
under our banner of A+ that com-
prises technologists and legal pro-
ject managers and pricing experts.
So a range of different experts who
then work on an integrated basis
with our lawyers who are expert
obviously in the law, in order to de-
liver a kind of an integrated, seam-
less service to our clients and also
to be able to innovate on how
those services are provided.

Ten or 15 years ago that would
be seen as a back office function
whereas we regard this as a critical
growing and mainstream part of
our business.

Just to build on the point that
Adrian’s making — not only are all
law firms not the same, not all cli-
ents are the same. So one of the
things that we feel is critical is de-
veloping those client conversa-
tions.

I don’t think there will be any of
sort of one-size-fits-all offering in
the current environment.

MERRITT: Jamie, inside Ash-
urst, what’s happening there?

NG: We have all of our new law
capabilities sitting under Ashurst
Advance. There is a culture el-
ement to it though to ensure that
everybody else in the practice real-
ly adopts that new mentality.

So you know, we have been
through a process of what we call
“design jam”, so that the practices
can really understand that new
law capability and between them
co-create ways in which service
delivery can be enhanced within
the firm. So that was the starting
point and that’s naturally been a
really great testing ground or test
bed for co-creation attempts with
our clients as well. So it definitely
will be very customisable.

It won’t just be “oh look, here’s a
product. You should use it”. It’s not
like that. It’s fully customised and
co-created with the clients.

MERRITT: It sounds like tech-
nology, IT, is becoming absolutely
central to the practice of law. Am I
right?

COLLYER: I think it will be. I
think in terms of technology there
are quite a few different ways in
which it is impacting and will im-
pact the practice of law.

There’s technology that can ef-
fectively replace what it is that law-
yers have done in the past or
currently do and sort of think
about that as artificial intelligence.

So the kind of technology that
we have been working with is pre-
dictive coding. When you have
any enormous document review
exercise as they all are now for liti-
gation and regulatory matters, you
can use your technology to, in
quite a sophisticated way, stream-
line that review.

That’s been tested in the High
Court in the UK and that’s a legit-
imate way of working out what
documents need to be produced in
a litigation.

Other kinds of really interest-
ing artificial intelligence are, ma-
chine learning tools, so you can
give a piece of software, a series of
contracts — say a series of leases
— and tell it that these are the
three important clauses we need to

find. And then you give it the next
100 and it can find them on its own.

The second bucket of techno-
logy that is really critical is around
collaboration and how we work.
So an example of that that we have
been again working on is E-signa-
tures on electronic documents.

And the third bucket I think is
just things that make us do our
work quicker. 

One of the most important
things I think is around culture
and the ability to change and be
able to take risks and figure out the
way forward. Perhaps tradition-
ally that has not been the skill set
of a lawyer.

MERRITT: Jamie, what are the
implications of all this use of tech-
nology? Is it going to put lawyers
out of work or is it simply going to
push them higher up the totem
pole so that the grunt work, if you
like, is benefiting from a lot of tech-
nology and the technical legal
skills are given a lot more atten-
tion?

NG: I think technology is only
upside for lawyers. Those tools are
fantastic. They just make work so
much more enjoyable because
you’re not focused on muscle-re-
lated tasks or grunt work.

You are focused on the cerebral

aspects. So I think what we are re-
ally looking for when we look to
the future and who are the type of
people we want to recruit, it really
is a new type of human being.

You know, we have got skills
and we have technical knowledge
and so on. That’s important. It will
be supplemented with skills in law
like a legal technologist’s func-
tions, IT and that sort of thing.

So there will be naturally, that
need for expertise there but it’s al-
most like you know, going for-
ward, it’s not that it recedes in
importance but it’s kind of becom-
ing overshadowed by the need for
these more humanistic skills as
well, like adaptability, like flexi-
bility, like originality.

You know, focusing on those
sorts of more cerebral things that
computers can’t do. I always give
an example that I might be able to
use artificial intelligence to review
12,000 documents, but if I’m going
to negotiate a sale and purchase
agreement, you know the compu-
ter can’t stage a walkout to get a
point.

So I think there will always still
be a need for lawyers but, you
know, the skill set, as has been real-
ly well pointed by my colleagues
here, is going to change. 

Thomson Geer’s Adrian Tembel, The Australian’s Chris Merritt, Allens’ Anna Collyer and Ashurst’s Jamie Ng provide their insights as part of The Australian’s Legal Week initiative  

either ignorant of the existing
jurisprudence, or she is deliber-
ately attempting to derail the re-
form process.

Fixing section 18C is as simple
as repealing the provision, or parts
of it. 

There are countless laws that
deal with threats, incitement and
violence. All 18C adds to the body
of law is a way to silence political
opponents.

I’m writing this piece in the US,
where a cultural reverence for free
speech, underpinned by explicit
constitutional protection, is in-
grained in the American psyche.
Free speech is not a partisan issue
in the US.

Perhaps the most poignant re-
cent illustration of this political
consensus came in 2014 during an
incident involving Donald Ster-
ling, then owner of the NBA’s LA
Clippers. 

change — by, for instance, replac-
ing these words with a synonym of
the removed words — should be
recognised for what they are:
an effort by those who have
contempt for freedom of
speech to kill off an amend-
ment that seeks to restore
this fundamental human
right in Australia.

You don’t horse-trade
on freedom of speech. Free-
dom of speech is an inalien-
able human right. It’s vital for
democracy. Speech is the method
by which our conscience mani-
fests; an attack on freedom of
speech is an attack on freedom of
thought.

These are the principles that we
need to constantly remind our-
selves of in the context of the cur-
rent debate in Australia around
freedom of speech.

The modest reform bill cur-

rently before the Senate proposing
change to section 18C is co-
sponsored by 20 senators. 

Part of the reason why the bill
has garnered so much support
among members of the upper
house is that it presents such a
sensible response to a clear
policy failure.

The legal saga involving
several QUT students —

which took more than three
years to be resolved at signifi-

cant financial, professional, and
emotional cost to the students and
their families — and now the com-
plaint against cartoonist and
member of the fourth estate Bill
Leak have sounded the alarm on a
provision that has been a ticking
time bomb since the law was first
passed by federal parliament in
1995.

Australian Human Rights
Commission president Gillian

ALRC demolishes most 
arguments backing 18C 

I have bad news for those who 
believe section 18C is some sort 
of bulwark against racial 
vilification: they have rallied 
around the wrong law.

Section 18C aims too low —
targeting hurt feelings while 
leaving unaddressed the serious 
issues of racial vilification and 
incitement of racist violence.

That is one of the messages
contained in the Australian Law 
Reform Commission’s March 
report on traditional rights and 
freedoms.

The commission makes it 
clear that vilification carries 
with it a sense of “extreme abuse
or hatred of its object, and can 
provoke hostile and even 
violent responses. Arguably, the 
words of section 18C do not 
convey this meaning”.

That should be enough to 
demolish most of the arguments 
in favour of retaining section 
18C. Those arguments rest on 
the assumption that the purpose 
of this law is to prevent 
vilification and the incitement 
of violence.

Based on that flawed 
understanding, some people 
have clearly been prepared to 
live with the fact that it has been 
used against innocent 
university students and a 
perceptive cartoonist. But for 
those two cases, some might 
even believe 18C is achieving 
something worthwhile.

But 18C never had a 
worthwhile purpose. It was 
always about using the 
apparatus of the state, and 
taxpayers’ money, to prevent 
the expression of opinions on 
the subject of race that some 
bureaucrat did not like. The four
heads of liability in 18C are all 
concerned with how words 
make people feel. Did they feel 
offended, insulted, humiliated 
or intimidated? This falls well 
short of racial vilification.

Much of the confusion 
among those who defend this 

law is no doubt due to the 
inaccurate wording of the 
heading in Part IIA of the Racial 
Discrimination Act — the part 
that contains 18C. It says: 
“Prohibition of offensive 
behaviour based on racial 
hatred.”

Yet when this law was 
considered by the Federal 
Court’s Mordecai Bromberg in 
Eatock v Bolt, that inaccurate 
heading did not fool the judge. 
He clearly took more notice of 
the wording of the statute itself.

After tracking the history of
the Act, Bromberg noted that 
when 18C was added, “the 
words of Part IIA, particularly 
section 18C did not require 
there to be an expression of 
racial hatred, or intended 
‘vilification’; section 18C did not 
refer to incitement to violence”.

This proposition appears in
Bromberg’s judgment: “Section 
18C does not refer to racial 
hatred or hate. It is not 
concerned with incitement.”

A federal law that seeks to 
prevent the incitement of racial 
violence would find few critics. 
That law is not section 18C, 
which does not even concern 
itself with racial hatred. The 
focus of this law is the 
emotional response of the 
person complaining — not the 
emotional state of the person 
who triggered that emotional 
response.

In a nation that is supposed
to adhere to the rule of law, it is 
wrong to hold anyone 
responsible for how others feel. 
It also wrong to retain a law 
that, in the view of the 
Australian Law Reform 
Commission, might not even be 
constitutional.

The ALRC’s report on rights
and freedoms says 18C “may be 
vulnerable to challenge on two 
fronts”. The most likely 
constitutional weakness is that 
it might not be supported by the 
federal government’s external 
affairs power because it is 
broader than required by 
international law. Similar laws 
in Britain and New Zealand are 
narrower. The ALRC’s report 
says “there are arguments that 
section 18C lacks sufficient 
precision and clarity, and 
unjustifiably interferes with 
freedom of speech by extending 
to speech that is reasonably 
likely to ‘offend’.”

This law is not fit for purpose.
It is causing more harm than 
good and should be repealed.

PREJUDICE
CHRIS MERRITT

In August of that year, record-
ings of telephone conversations
Sterling had had with his former
girlfriend were released to the
public. 

Some of the comments made
by Sterling in the course of those
conversations were unambigu-
ously bigoted, including telling his
ex-girlfriend, “don’t bring black
people to my games”.

Following NBA-imposed pen-
alties on Sterling, US President
Barack Obama, the nation’s first
black head of state, was subse-
quently asked by a journalist
about the incident and he declined
to call for state intervention:
“When ignorant folks want to
advertise their ignorance, you
don’t really have to do anything;
you just let them talk. And that’s
what happened here”.

Sadly, on this front Australia
differs remarkably from our

Anglospheric cousin across the
Pacific. It is incredibly rare to find
even small pockets of support for
freedom of speech among mem-
bers of Australia’s political Left.

The language employed by the
Australian political Left on free
speech gives the game away.
Rather than engaging honestly in
a debate about the reasonable
limits of free speech, many on the
Left accuse those who wish to
expand the scope of debate
unrestricted by state sanction of
racism and hatefulness.

Attempts to expand free speech
should be applauded. Getting on
with the repeal, not merely the
substitution, of the worst parts of
section 18C is a level-headed step
forward.

Simon Breheny is director of policy 
at the Institute of Public Affairs. 
Twitter: @Simon_Breheny

No room for horse-trading on freedom of speech: repeal is the only solution

Gillian Triggs

There are countless
laws that deal with
threats, incitement
and violence

inside running

Allens is an independent partnership operating in alliance with Linklaters LLP.

visit allens.com.au

> we combine leading technology, people and processes 
to fast track our clients towards successful outcomes.

Our in-house team of over 70 multi-disciplinary specialists 
works together with our legal teams and clients to design 

and deliver integrated innovative solutions. 

A LARGE AUSTRALIAN
CORPORATE LAW FIRM.

ADVICE  |  TRANSACTIONS  |  DISPUTES
Domestic & Cross Border

www.tglaw.com.au 
Sydney | Melbourne | Brisbane | Adelaide

Offering full service specialist legal skills coupled with an 
authentic and transparent approach. 


